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EDITORIAL NOTES. 


ON AN APPLICATION for an order tu livld to bail, made on May 
24th, Judge Depue called attention to a defect in the District Court 
act in regard to holding to bail by which a harsh common law rule 
was retained, although it had been abolished in the practice of the 
Supreme Court and the Circuit Court. He said that at common 
law the affidavit to hold to bail was taken as true and the only ob- 
jection to be made to it was that it failed to state facts sufficient to 
authorize the court to hold the defendant to bail. By the Practice 
act, § 64, it is provided that in an action at law on application for 
a defendant who has been arrested it shall be lawful for a judge of 
the court to make an order to take testimony concerning the truth 
of the affidavits on which the arrest was made, and if it appears that 
the affidavit is false and the writ was improperly issued the de- 
fendant may be discharged. This applies only to actions in the 
higher courts and gives the power only to the judges of those 
courts. There is no such provision in the District Court act and 
the result is that in case of an arrest in that court on a false affida- 
vit the defendant is without redress unless the affidavit is detective 
in matter of form and fails to state sufficient fact to warrant an 
order to hold to bail. If the facts stated are sufficient the arrest 
cannot be set aside no matter how false the affidavits may be. This 
suggestion of the learned Judge ought to be born in mind and 
brought before the legislature next winter. 





THE DECISION of the House of Lords in Derry v. Peek, which 
we referred to in an article last November, 12 N. J. L. J. 346, is 
the subject of an article by William R. Anson in the January num- 
ber of the Law Quarterly. It is an answer to Sir Frederick Pol- 


lock’s vigorous criticism of the decision in the October number of 
13 
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the Law Quarterly. The question in the case was whether the 
defendant was liable in an action for deceit for false representa- 
tions made without reasonable grounds to believe them to be true; 
if, as a matter of fact, the defendant had no intention to commit a 
fraud. The House of Lords held that, in the absence of a dis- 
honest intention, the defendant is not liable, even though he made 
a statement which he had no reasonable ground to believe to be true. 

Mr. Anson protests against Sir Frederick Pollock’s suggestion 
that courts not subject to the authority of the House of Lords 
should disregard this decision, and insists that the judgment of 
the House of Lords was right in point of law, although it may 
have been wrong upon a question of fact. He says: ‘‘ The judg- 
ment in Derry v. Peck seems to me to have checked the growth of 
a very undesirable confusion between negligence and fraud, and to 
have stated the law as it existed before the decision of the Court of 
Appeal, in the clearest and most intelligible form.’’ It was the law 
before that a man was ‘‘ liable for representing himself to possess a 
belief which he did not possess,’”’ but the Court of Appeal ‘ ex- 
tended the liability from the dishonest representation of a non- 
existent belief, to the honest representation of a belief not based 
upon reasonable grounds.’’ 

The question in the case, after all, was one of fact rather than of 
law. It is well that the House of Lords maintained the old rule 
that dishonesty is the basis of an action for false representations. 
This is a question of evidence rather than of law, and, as Mr. 
Anson remarks, *‘the judgments delivered (in the House of Lords) 
do not affect the principle that absence of reasonable ground is 
evidence that the belief was not honestly entertained. But the 
distinction between fraud and negligence is not lost sight of.’’ 

Sir Frederick Pollock, in a note to this article, refers to a recent 
American case approving the decision of Peek v. Derry in the 
Court of Appeal. It is Chatham Furnace Co. v. Moffatt, 147 Mass. 
403. The representation sued on was that of a lessee of a mine, 
who to induce another to purchase, represented as of his own knowl- 
edge that there was a large quantity of ore within the boundaries 
of the mine as shown on a map. He believed it to be true, but he 
knew that the surveyor had not taken the direction of the first line 
of the map but assumed it to be due north, and he had never had it 
verified, and it was wrong, so that the mine contained no ore. ‘The 
court said it was well settled in Massachusetts that ‘‘a charge of 
fraud in an action for deceit might be maintained by proof of a 
statement made as of a person’s own knowledge, provided the 
thing is not a mere matter of estimate or opinion, but is suscepti- 
ble of actual knowledge, and in such a case it is not necessary to 
make any further proof of an actual intent to deceive. The fraud 
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consists in stating that the party knows a thing to exist when he 
does not know it to exist; and if he does not know it to exist, he 
must ordinarily be deemed to know that he does not. Forgetful- 
ness of its existence after a former knowledge, or a mere belief in 
its existence, will not excuse a statement of actual knowledge.”’ 
Derry v. Peek, in the Court of Appeal. is referred to. but only as 
an additional authority published after the decision was announced. 
Peek v. Derry, in the Court of Appeal, with the decision of Ster- 
ling, J., in Chancery, now restored, is reported in 37 Ch. Div. 541- 
594. The case in the House of Lords, Derry v. Peek, has now 
appeared in 14 App. Cas. 337-380. 

The following are some of the important cases on this subject in 
NewJersey: Wise v. Fuller, 29 N. J. Eq. (2 Stew.) 257; Perkins 
v. Partridge, 30 N. J. Eq. (3 Stew.) 82; Crosland v. Hall, 33 N. J. 
Eq. (6 Stew.) 111; Horton v. Handvil et al, 41 N. J. Eq. (13 Stew.) 
57; Parker v. Hayes, 39 N. J. Eq. (12 Stew.) 469 ; Jewett, Ree’r, 
v. Bowman et al, 29 N. J. Eq. (2 Stew.) 174; The Mrs. G. B. Miller 
& Co. Tobacco Mfr. v. Matthias Commerce, N. J. L. (16 Vr.) 18; 
Cowley v. Smyth, 46 N. J. L. (17 Vr.) 380. 

Hemingway v. Hemingway, Supreme Court of Errors, Connec- 
ticut, March, 1890, 19 Atl. Rep. 766, was an action for assault by a 
director and stockholder of a corporation against the secretary, 
The defendant had charge of the books and papers of the company. 
and the plaintiff came into his office and took a letter from the file 
and began to look over it and to take memoranda from it. The 
defendant asked him to return the letter file to him because he 
wanted it; the plaintiff refused, and the defendant forcibly took it 
from him, using no more force than was necessary, but in so doing 
he scratched the plaintiff's hands so that the blood flowed, and this 
was the assault complained of by the plaintiff. The plaintiff was 
a stockholder and a director of the company, and claimed that as 
such he had a right to examine the letter and to refuse to return it 
to the secretary. Italso appeared that he was engaged with others 
in the organization of a rival company, of which he was an active 
manager, and that he was using the letter file at that time for the 
benefit of that company. The Court said: ‘‘It may be admitted 
that a stockholder or a director in a joint-stock corporation has the 
right at any reasonable and proper time to examine and inspect 
the books and papers of the corporation, whenever it is necessary 
to do so for the protection of his interest as a stockholder, or for 
the performance of his duties as a director. The statement of this 
right implies that such examination could not be had at any other 
time or for any other purpose; and it clearly implies that such 
examination could not be rightfully had for a purpose hostile to the 
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corporation,’’ citing 1 Mor. Priv. Corp. § 517; Alford v. Miller, 
32 Conn. 548; Hoyle v. Railroad Co., 54 N. Y. 314. ‘* When the 
plaintiff was using the letter file for the benefit of his rival com- 
pany, he was misusing his power, and betraying his trust as a 
director of the M. Hemingway & Sons Company. His being a 
director in that company, so far from being an excuse to him for 
refusing to return the letter file upon request, was an imperative 
reason why he should have complied with the request. A breach 
of his duty as director does not excuse or palliate his breach of the 
law in withholding the letter file from its authorized custodian. It 
is settled by ancient and modern authority that under such circum- 
stances a man may defend or regain his momentarily interrnpted 
possession by the use of reasonable force short of wounding, or 
the employment of a dangerous weapon. Com. v. Donahue, 148 
Mass. 529, 20 N. E. Rep. 171; Baldwin v. Hayden, 6 Conn. 453; 
State v. Elliot, 11 N. H. 450; Com. v. Lynn, 123 Mass. 218. There 
is error, and the judgment is reversed.”’ 

Just about the time when this decision was rendered an applica- 
tion was made to Vice Chancellor Pitney, in the Court of Chancery 
of New Jersey, by Lasalle J. Hayden for an examination of the 
books of The Consolidated Store Service Company, a New Jersey 
corporation having its business office in Boston. The application 

wus entitled in a suit in Chancery between the parties, and was 
not based on any affidavit stating, according to the statute, that 
the books contained evidence relating to the merits of the action, 
and showing how it was material. The snit was not at issue, no 
answer having been filed. Objection was made on these grounds, 
and the court allowed the application to be turned into an applica- 
tion on the part of a stockholder to be permitted to see the cor- 
porate books. Counsel asked for time to file affidavits to show 
that the applicant had acquired his eleven shares out of the eight 
hundred thousand a few days before the application, for the pur- 
pose of aiding a stock-jobbing operation intended to injure the 
credit of the company, and also that the books were at that time 
necessarily in constant use at the business office in Boston for the 
purpose of making up the annual reports and preparing for the 
annual meeting. Delay was refused, and three hours’ time was 
given in which to put in such affidavits as could be made in the 
absence of the officers and directors. An affidavit was put in 
showing such absence and the impossibility of obtaining further 
affidavits in that time. The Vice Chancellor said that every book 
and every scrap of paper of a corporation was subject to the inspec- 
tion of every stockholder at all times, no matter how small his 
interest in the company might be, and he made an order that unless 
the petitioner be allowed to examine the books in Boston within 
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two days, the books should all be brought forthwith into this state. 

The power to. order the bocks of a New Jersey corporation to be 
brought within the state is based upon section 50 of the Corpora- 
tions act. ‘This section is a relaxation of the provisions of the act 
of 1849, P. L. 215, which provided that companies should keep 
their books in this state. ‘The statute has been held to be constitu- 
tional and is construed liberally, Huylar v. Craigin Cattle Co., 40 
N. J. Eq. (13 Stew.) 392; but it appears from that case that the 
making of the order is a matter of discretion, and depends on the 
circumstances under which a stockholder is denied access to them, 
and not upon the mere fact that he isa stockholder. In Rosen- 
stein v. Kinstein, 46 N. J. L. (17 Vr.) 479, on an application for a 
mandamus to compel the respondent to give the relator, who owned 
half the stock, free access to all books, papers, mills, offices and 
other properties of the company, the relator and the respondent 
differed as to the management of the company; the refusal to let 
the relator see the books was only ‘‘unless he would stipulate 
not to make certain entries therein.’”’ The court said: ‘* Undoubt- 
edly, at proper times and for proper purposes, shareholders are 
entitled to inspect corporate books. But the testimony does not 
show that the relator had any occasion for getting possession of 
the books when he:asked for them, unless it was to enter in them 
estimates about which he and the respondent were disputing. As 
the court cannot by mandamus enforce his right to make such 
entries, some other reason for access to the books should appear 
before we secure it to him. At least we should be assured that he 
would not use our writ to enable him to make the entries in the 
books which perhaps it was wrong for him to make.’’ In Stettauer 
v. N. Y. and Scranton Construction Co, 42 N. J. Eq. (15 Stew.) 
46, the ground of complaint was that a stockholder had not been 
allowed to examine the books with the assistance of an expert. 
The books were kept in New York. The Chancellor refused to 
make an order for their production. He said that section 50 of the 
Corporations act applied only to the special case of a corporation 
unlawfully keeping its books out of the state, and could not be 
construed to give the Court of Equity any power over corporations 
which it did not possess before the passage of the act, except what 
is specifically given. The court has power, of course, to compel 
production for the purpose of obtaining evidence to be used in the 
cause, but the object in this case is to ascertain whether there is 
any ground of complaint with reference to the conduct of directors 
against whom no charge is made. Mandamus is the proper remedy. 
The demurrer to this bill was allowed. 

See Mr. Stewart’s note, referring to many cases. 

It seems to be clear that the rule adopted in New Jersey is the 
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same as that laid down in the recent Connecticut case of Heming. 
way v. Hemingway, above referred to, and that it does not go so 
far as might be inferred from the language of the Vice Chancellor 
in Hayden v. Store Service Company. 

As to inspection of books and papers in the progress of a cause, 
for the purpose of obtaining evidence material to the issue, the 
evidence must be material to the case of the applicant and not of 
the other side; Condict v. Wood, 25 N. J. L. (1 Dutch.) 319. The 
Statutes and Rules are, Practice act §§ 157, 158; Equity Rules 3} 
and 32. At common law and independently of the statute, the 
courts had power to order inspection of papers which by the plead- 
ings or otherwise come within the control of the court, and are essen- 
tial to the case of the applicant, but the inspection was in the pres. 
ence of an officer of the court ; Hilyard v. Township of Harrison, 37 
N. J. L. (8 Vr.) 170; Adams v. Rolston, 6 N. J. L. (1 Hals.) 183. 
This was in 1822, before the statute was passed. The briefs of 
Elias Vanarsdale and Joseph C. Hornblower are interesting and 
instructive and cite cases. See, also, Penfold v. Nunn, 5 Sim. 409; 
Kelly v. Eckford, 5 Paige 549; Maund v. Allies, 4 Myl. & Cr. 503; 
Crane v. Cooper, 4 Myl. & Cr. 263. For form of petition notice 
and order, see Dickinson’s Chy. Prac. 151, with note citing cases. 





THE THIRTY DAyYs allowed the Governor to sign bills expired 
June 2ist, and we call the attention to some of the acts of especial 
importance to the profession which we have received from the 
Secretary of State and which have either been published in the 
June number of the JouRNAL or which may be found in the pres- 
ent issue. Chapter 145 validates sales of lands made by assignees 
when the only defect is that the sale was advertised in newspapers 
not published in the county wherein such lands are situated. 
Chapter 148 confirms and validates certain conveyances of land 
made by letters of agency, powers of attorney or other powers or 
authorities. Chapter 156 validates certain conveyances of land 
made by administrators with the will annexed, or by administra- 
tors de bonis non with the will annexed, or by their survivors or 
successors, and makes the record of such deeds admissible in evi- 
dence. Chapter 157 fixes the fees of surrogates for auditing and 
reporting the accounts of executors, administrators, guardians, 
trustees and assignees. Chapter 194 provides that companies may 
be incorporated for the purpose of making insurance on the lives of 
horses, cattle and other live stock. Chapter 196 requires deposits 
heretofore made by certain corporations with the State Treasurer 
or State Comptroller to be hereafter made with the Secretary of 
State. Chapter 198 validates certain sales of land made by admin- 
istrators or executors, in which an adjournment of the sale was 
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improperly advertised. Chapter 207 makes it a misdemeanor to 
sell, pledge, pawn or secrete property borrowed, hired, leased or 
purchased under conditional agreement in writing. Chapter 208 
provides that no person is to be held guilty under the preceding 
act unless the person charged with any of the said offences did 
them with intent to cheat and defraud. Chapter 213 validates 
sales of lands, provided advertisements have been published in at 
least one newspaper. Chapter 216 directs the Secretary of State, 
as soon as possible after a bill or joint resolution shall have become 
a luw, to forward a true copy of such law to the several depart- 
ments of state affected thereby, and also to the clerks of the 
respective counties of this state, to be kept by such clerks in their 
offices for the inspection of the public. Chapter 217 provides that 
corporations, except in case of insolvency or want of funds to carry 
on the same, shall not be dissolved for failure to file certain reports, 
etc., provided such corporation has maintained and still continues 
the corporate organization, and has an appointed place or office in 
this state, where its books of acccunts, etc., are kept in the charge 
of a proper officer of the corporation. Chapter 226 enacts that 
any incorporated company, stock company or association consist- 
ing of two or more persons, united together for business purposes 
and having a recognized name, may be sued by such recognized 
name, and also prescribes the manner in which process may be 
served. 

Without attempting to go over all the statutes we may refer to 
a few others : 

Chapter 259 authorizes the Justices of the Supreme Court, the 
Chancellor and the Vice Chancellors to solemnize marriages, and 
after enumerating all these officers, provides that he may lawfully 
join together all such persons as if such marriage was solemnized 
by a stated minister of the gospel. 

The title of Chapter 262 is a curious instance of the personal and 
special character of our legislation, because it shows a tendency 
toward the permanent establishment of the fine arts among the 
masses of the people. It is entitled *‘An act to authorize societies, 
clubs or associations having for its object the promotion of artistic 
taste in general and of vocal music in particular, to take, hold, etc., 
real estate.”’ 

Chapter 263, approved June 13, 1890, is an important amend- 
ment to the Replevin act. It provides fur an action of replevin 
without taking possession of the goods, and of course without 
giving bond to the sheriff. The title to the property is to be tried 
in the action, and if it be found in the plaintiff an order for delivery 
of possession is to be made as part of the judgment. There isa 
provision that a bond may be required before an order for posses- 
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sion is made, if it appear to the court in the action that parties not 
before the court have some ownershipin the property. This statute 
seems to be the natural result of the change that was made some 
years ago when it was provided that in an action for replevin it 
should not be necessary to prove an unlawful taking. The action 
then became not merely an action to restore property which had 
been forcibly taken away from the plaintiff, but also an action to 
try and take the property peaceably in the possession of another. 
In such a case as this latter there is no reason for giving possession 
of the property to the plaintiff at the beginning of the suit and it 
is perfectly right that the order of possession should be a part 
of the judgment. The action as it exists under the present statute 
differs from an action in trover in that the former is for delivery of 
possession and puts the title in the plaintiff, while the latter is for 
damages and puts the title in the defendant. 

There is an important statute—we believe it is Chapter 287—which 
provides that the District Courts shall be considered as having 
jurisdiction in cases of replevin up to the amount of $300, and that 
in all actions brought since 1882 it shall be considered that the 
court has had jurisdiction. Whether the legislature, by an inter- 
pretation of the statute, can affect vested interests in property over 
which a court has assumed jurisdiction, which it may not have 
possessed, is open to doubt. 

Chapter 292 amends the second section of the Mechanics’ Lien 
law by striking off the words ‘‘ before such work done or materials 
furnished,’’ and adding a long proviso, providing that at the time 
of payment of every instalment of the contract price to the con- 
tractor, the contractor shall produce and deliver to the owner a re- 
lease of all persons who may have furnished materials used in the 
erection of the building and all journeymen employed in the con- 
struction thereof, and who may have a lien by virtue of the act ; 
and this release must have an affidavit annexed to it, setting forth 
the names and residences of the materialmen and journeymen and 
the sums due, and any others having liens on the building. 

This statute, fortunately, does not take effect until the first of 
September next and will probably result in every firm of builders 
having to retain a lawyer for the purpose of drawing affidavits, 
and even in that case it may seriously embarrass building 
operations. 


STATE v. SMITH. 
(Essex Oyer and Terminer, May 14, 1890.) 
Murder—Manslaughter—Insanity—Mental Capacity. 
This was a trial on an indictment of Smith for the murder of 
George Hastings. The trial began on May 6th and continued until 
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May 14th. The fact of the killing was admitted and it was insisted 
on behalf of the prisoner that he was insane at the time he com- 
mitted the crime. 

Depur, J., in giving the case to the jury, delivered the follow- 
ing charge: 

This indictment charges James Smith, the prisoner at the bar, 
with murder in causing the death of George Hastings. 

The deceased died at the City Hospital on March 31st, at four 
o'clock in the afternoon, from the effect of wounds received on the 
same day between one and two o'clock. On that occasion he re- 
ceived five wounds, of which two were fatal. These wounds were 
inflicted at the hands of the prisoner at the bar. 

The fundamental proposition presented on the part of the de- 
fense is that the accused is irresponsible for the consequences of 
the acts which caused the death of the deceased. 

The defense is insanity. Ifa defense of this character be suffi- 
ciently established the law accords the accused the benefit of it by 
an acquittal of all criminal responsibility. 

But with regard to the methods by which such a defense may 
be made successful, the law, from considerations of public policy 
—the welfare of society and the safety of human life—proceeds 
with citcumspection, exacting, in the proof of such a defense, 
strict compliance with the standard adopted by the law for deter- 
mining ‘where criminal responsibility ends and criminal irresponsi- 
bility begins. 

In the first place, the burden of proof rests upon the accused. 
The law presumes that every man is sane until the contrary be 
proved. Hence, when an accused sets up the defense of insanity 
the burden of proof is upon him, and, to make effectual such a 
defense, the proof of the prisoner’s insanity must be satisfactory. 
He must overcome the legal presumption of sanity by the prepon- 
derance of proof and by evidence satisfactory to the jury. 

In the next place, the law adopts a standard of its own as a test 
of criminal responsibility—a standard not always in harmony with 
the views of scientists. Many of the forms and degrees of mental 
disease which, in the judgment of learned men, would be regarded 
as insanity, are rejected by the law in the administration of crimi- 
nal justice. 

A medical writer whose book has been referred to with approba- 
tion says: ‘‘Sanity and insanity, as recognized by the doctor, 
and, in fact, by the general public, must be but terms of conven- 
ience. No person is perfectly sane in all his mental faculties, any 
more than he is perfectly healthy in body.” 

Persons who are fit subjects for restraint and confinement in in- 
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sane asylums are nevertheless amenable to the criminal laws. Dr. 
Young says that eighty per cent. of the inmates of insane asylums 
know the difference between right and wrong in respect to the acts 
they commit. To endow this class of persons with irresponsibility 
under the law for the acts they may do would lead to most disas- 
trous consequences. The law regards insanity as a disease of the 
mind. It therefore rejects the doctrine of what is called emotional 
insanity, which begins on the eve of the criminal act and ends 
when it is consummated. The law also utterly repudiates, in crim- 
inal prosecutions, such defenses when based on a defective or per- 
verted moral sense—generally known as moral insanity. ‘The doc- 
trine of moral insanity as a defense to a criminal accusation has 
been repudiated by an almost unbroken current of decisions, as 
hostile to the principles of law and to the welfare of society. 

Furthermore, the law not only considers insanity, when offered 
as a defense to a criminal charge, as a disease of the mental facul- 
ties, but it also prescribes the degree of the mental disorder which 
shall be exacted as the condition on which a defense of insanity 
shall be allowed; for it is not every kind nor every degree of in- 
sanity that will render a man irresponsible for acts of atrocity. 
The law does not require, as the condition on which criminal re- 
sponsibility shall follow the commission of crime, the possession 
of one’s faculties in full vigor, or a mind unimpaired by disease or 
infirmity. To establish a defense on the ground of insanity, it 
must be proved that, at the time of committing the act, the ac- 
cused was laboring under such a defect of reason as not to know 
the nature and quality of the act he was doing, or, if he did know 
it, that he did not know that what he was doing was wrong. If 
an accused has sufficient mind to know the difference between 
right and wrong with respect to the act he is doing, and to control 
his conduct under ordinary circumstances, he can not discharge 
himself from responsibility. 

Capacity and reason sufficient to enable the accused to distin- 
guish between right and wrong was adopted as the test of insan- 
ity in criminal cases by the English courts as early as 1843. 
McNanghton’s case, 10 Cl. & F. 200. It was adopted by Chief 
Justice Hornblower in 1846 in the Spencer case (1 Zab. 196), and 
ever since the ruling in that case has been regarded as the settled 
law of this state. But the counsel of the accused insists that this 
rule is modified or superseded by what has been called in this case 
the homicidal mania or irresistible impulse. The precise ground 
of this contention is that although the accused had sufficient intel- 
ligence to distinguish between right and wrong, and the capacity 
to understand the nature and quality of the act he was doing, and 
power to control his conduct under ordinary circumstances, he 
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will nevertheless be entitled to an acquittal if he killed the de- 
ceased under the influence of an irresistible impulse. 

This subject has received consideration in the courts of England 
and New York. The New York court has declared that whatever 
medical or scientific authority there may be for.this view, it has 
not been accepted by the courts of law. The court adds that the 
vagueness and uncertainty of the inquiry which would be opened, 
and the manifest danger of introducing the limitation claimed into 
the rule of responsibility, in cases of crime, may well cause courts 
to pause before assenting to it. In this view Iconcur. These 
principles must necessarily be the governing principles in the ad- 
ministration of the criminal law, or the most heinous crimes—such 
as murders committed on long deliberation— would be those 
which would be dispunishable, for such crimes are always com- 
mitted under the influence of an impulse which overcomes and sets 
at naught the restraints which usually prevent the commission of 
crime. 

If, then, on a defense, such as has been interposed in this case, 
it appears, as the result of the evidence, that the accused had suffi- 
cient mind to enable him to distinguish between right and wrong, 
and to control his conduct under ordinary circumstances, he can- 
uot acquit himself on the plea of an irresistible impulse that led 
him to do the criminal act. If, by reason of the physical injury 
the accused had received and the events that preceded the homi- 
cide his mind had become so impaired that he was incapable of 
distinguishing between right and wrong with respect to the act he 
was ubout to do, he was then, in the eyes of the law, insane, and 
entitled to an acquittal on that ground. But, gentlemen, if the 
prisoner, though his mind had been impaired by the,causes men- 
tioned, had still sufficient mind to enable him to know the differ- 
ence between right and wrong, and understand the nature and 
quality of the act he was doing, and to control his conduct under 
ordinary circumstances, he was, in a legal sense, sane and responsi- 
sponsible for his act ; and if, by brooding over his grievances, real 
or imaginary. his passion became so inflamed as to overcome his 
judgment and impel him to do an act which, if he reflected, he 
might have known to be wrong, he cannot excuse himself on the 
ground that he acted under an impulse that he could not resist. 

The case shows that in 1883 the prisoner received an injury on 
his head causing a compound depressed fracture in the left anter- 
ior temporal region of his skull, the marks of which are apparent 
at this time. He was taken to St. Michael’s Hospital on the 6th 
of May and discharged on the 19th of June, in the same year. The 
minute on the hospital record shows the character of the wounds 
and the condition of the patient while under treatment at the hos- 
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pital. It appears quite clear that none of the immediate effects of 
this injury, such as inflammation of the brain or paralysis, super- 
vened ; nevertheless, it seems to be quite plain that his mental con- 
dition was impaired by this injury. His sister testifies that within 
a year from the time of his injury she noticed a change in the con- 
duct, demeanor and disposition of the prisoner ; that before that 
time he was industrious and of a kindly temper and disposition ; 
afterwards his deafness increased and he was morose; ‘‘abouta 
year after he came from the hospital I noticed he talked to him- 
self, and when he spoke to you he wouldn’t answer you, and he 
imagined that everybody that came in the house was talking about 
him. He said I was in league with them ; everybody in the house 
was against him; that I had people come to the house with stories 
about him, and I told him two or three times he was a fit subject 
for the lunatic asylum. He said, ‘ Yes, I am a fool, and [ suppose 
everybody thinks so too.’ He would talk to himself the whole 
time. Year by year he grew sullen and morose, and would never 
speak unless yon spoke to him, and would hardly answer you.”’ 

It seems also quite clear that a habit was developed in him until 
it became an hallucination to imagine that the shop hands and 
every one were against him. His troubles in this respect were ex- 
hibited in his conversations and complaints, testified to by a num- 
ber of witnesses. There is also evidence of eccentricities in con- 
duct, such as mumbling to himself, gesticulating as if addressing 
imaginary andiences, and standing or sitting apart as if meditat- 
ing on his fancied grievances. How far these eccentricities in con- 
duct and suspicions were due to his deafness, his inability to hear 
what was said, and the unwillingness of persons to converse with 
him, you must determine from your view of the evidence. 

Dr. Hewlett describes him as a manof weak mind. His memory 
seems to excellent. He recognized Dr. Dougherty at the jail, 
whom he appears not to have seen since he left the hospital. The 
evidence on this subject may lead your mind to the conclusion 
that in these respects the prisoner wasof unsound mind. But, as I 
have already said, unsoundness of mind will not discharge the ac- 
cused unless it be such in degree as to bring his mental condition 
to the standard of legal irresponsibility I have stated. 

The testimony of the officers tends to show that the accused was 
conscious of the act he had been doing and realized the conse- 
quences that might flow from it. And that of Connelly also tends 
to show that the accused acted from a motive, a real or fancied 
grievance that he received from the deceased. The force and ef- 
fect of this evidence, however it may impress your minds, should 
not he overlooked when you come to consider the legal responsi- 
bility of the prisoner for his acts. 
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Now, gentlemen, I have said that the prisoner will not be en- 
titled to an acquittal although you may be satisfied from the evi- 
dence that he was at the timea man of unsound mind. To jus- 
tify an acquittal on the ground of insanity you must be satisfied 
by the evidence that his mind was so impaired that he was unable 
to distinguish between right and wrong, and incapable of compre- 
hending the nature and quality of the act he was doing,and unable 
to control his conduct at the time he took the life of the deceased. 
You may be satisfied from the evidence that his mind was im- 
paired as a consequence of the injury he had received and that his 
eccentricities in conduct and his hallucinations were the results of 
his mental condition occasioned by that injury, and yet hold him 
responsible for his homicidal act, unless the evidence satisfies your 
minds that his mind had been impaired to such a degree that he 
was unable to distinguish between right and wrong and incapable 
of comprehending the nature and quality of the act he was doing, 
and unable to control his conduct at the time he took the life of 
the deceased. In the solution of this question you have the testi- 
mony of witnesses who observed and have described the acts and 
conduct of the accused. Expressions used by witnesses, such as 
‘*That he did not have his right mind,”’ ‘‘ He acted very queer,”’ 
‘‘He did not seem to act exactly like a rational man in every 
point,’ ‘‘He was not quite right,’’ ‘‘He was a little off,’ ‘‘ No 
sane man would talk the same as he was carrying on,’’ ‘‘ That 
the man’s mind was not right,’’ *‘The man was not right in his 
head,”’ fall short of the mark. And even those expressions used 
by medical witnesses ‘‘ That he was insane,”’ ‘‘ That he was not in 
his right mind,’”’ *‘ That he was suffering from delusions,’ and the 
like, do not of themselves fulfill the legal standard of criminal ir- 
responsibility. In the solution of this problem you have also the 
opinions of medical men to aid but not to control you. Their 
opinions are entitled to greater respect, but the fundamental pro- 
position on which this defense rests must be found by the jury 
from the entire evidence in the case, of which these opinions are 
only a part—opinions to be canvassed and considered in the light 
of the evidence of the acts and conduct of the prisoner. 

In canvassing the opinions of these witnesses you are to bear in 
mind that the standard of insanity in a medical sense is different 
from that which the law adopts as the test of criminal irresponsi- 
bility, and that these witnesses, to a certain extent, base their 
judgment upon the recital of others and conversations with the ac- 
cused while he was in custody under this charge. You will recall 
the long and elaborated questions—statements of facts supposed to 
be proved by other witnesses to which their opinions were the re- 
sponse. Some of these witnesses have given the opinion that this 
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act was done in a homicidal frenzy. Others express the opinion 
that at the time the accused was incapable of discriminating be- 
tween right and wrong, and incapable of controlling his conduct. 
Some find in the prisoner’s conduct at thetime of the homicide 
standing evidence of insanity. On the other hand, Dr. Hinckley 
testifies that excluding everything occurring prior to that occa- 
sion, and, looking only at the acts and conduct of the accused at 
that time, he should judge that the murder was a premeditated one, 
and the intention to kill was present at the time the accused en- 
tered the shop. Other witnesses, some of those called by the de. 
fense, say the acts of the accused at the time of and subsequently 
to the homicide were consistent with either sanity or insanity. 

To determine the soundness of the opinions of these witnesses you 
have the testimony of witnesses as to the prior conduct and de- 
meanor of the accused ; the testimony of eye-witnesses as to the 
demeanor of the accused when he entered the shop; his manner in 
looking for Hastings, who as shop steward had some control over 
his fellow workmen ; the demand he made for redress ; his pur- 
suit of Hastings upon the latter's retreat; his conduct when 
Butler interposed ; his exclamation to Butler ‘‘ What are you do- 
ing’’; plunging the knife into his breast; his resistance of efforts 
to disarm him, with the declaration that there were others who 
would be probed, and his assurance to Hugo Hermann that he 
would do him no harm. You have also for this purpose the testi- 
mony of Connelly who saw the prisoner at the engine house; of 
Connell, the officer who arrested him, and of Captain Glori, as to 
the prisoner’s conduct and declarations immediately after the 
homicide was done. 

Aided by evidence of this character you are to examine the con- 
duct, acts and declarations of the accused prior to, at the time of, 
and subsequent to, the homicide, and decide upon such evidence 
whether under the rules of law I have stated the accused did this 
act in that condition of mind which alone exculpates an accused 
from criminal responsibility. If, after canvassing all the evidence 
in this case, you find the prisoner’s mental condition was such as 
under the definition of the law as I have stated it made him irre- 
sponsible for this act, you should acquit him, stating by your ver- 
dict that he was not guilty by reason of insanity. If, on the other 
hand, the evidence fails to lead your minds to that conclusion, 
then the prisoner should be convicted ; and then the question 
would arise of what degree of crime that conviction should be. 

Under the form of this indictment there may be a conviction for 
manslaughter, of murder of the first degree, or of murder of the 
second degree. The distinction between manslaughter and mur- 
der is a common law distinction. Manslaughter signifies a homi- 





ion 
be- 
et. 
side 
cley 
oca- 
1 at 
ne, 
en- 
de- 


itly 


you 
de- 
the 
r in 
ver 
yur- 
hen 
do- 
rts 
vho 
he 
sti- 

of 
3 tu 
the 


On- 

of, 
nce 
shis 
sed 
nce 
as 
rre- 
yer- 
her 
on, 
jon 


for 
the 
ur- 
mi- 


STATE v. SMITH. 207 


cide committed in a sudden heat of passion upon a reasonable pro- 
vocation. It is sufficient for me to say that there are no circum- 
stances in this case which would serve to reduce the crime to man- 
slaughter. If the accused be convicted it should be of murder. 

Murder is classified by statute into two classes—murder of the 
first degree and murder of the second degree. The statute pro- 
vides that all murders which shall be perpetrated by means of poi- 
son, or by lying in wait, or by any other kind of wilful, deliberate 
and premeditated killing, or which shall be committed in perpe- 
trating or attempting to perpetrate certain crimes which are speci- 
fied, shall be deemed murder of the first degree; all other kinds of 
murder shall be deemed murder of the second degree. The statute 
also provides that the jury before whom any person indicted for 
murder shall be tried, shall, if they find such person guilty there- 
of, designate by their verdict whether it be murder of the first de- 
gree or murder of the second degree. 

The law presumes all homicides to be murder, but the presump- 
tion is that sueh murder is murder of the second degree and not 
murder of the first degree. In other words, where a homicide is 
shown to have been committed, the law presumes, from the act of 
killing, that the offense is murder; and if the state means to in- 
sist that the accused is guilty of murder of the first degree, it must 
prove that the homicide was, in the language of the statute, a wil- 
ful, deliberate and premeditated killing. 

The language of the statute, ‘‘ wilful, deliberate and premedi- 
tated,’’ in defining murder of the first degree, has received a judi- 
cial interpretation by the highest court of this state by which we 


‘are bound. ‘To constitute murder of the first degree there must be 


an intention to take life. No particular length of time need inter- 
vene between the formation of the purpose to kill and its execu- 
tion. It is not necessary that the deliberation and premeditation 
should continue an hour ora minute. It is enough that the design 
to kill be fully conceived and purposely executed. As soon as 
such design, 7. e., to take life, is completely formed, then, if it is 
purposely executed, the offense is murder of the first degree. The 
existence or non-existence of the specific intent essential to 
constitute murder of the first degree may be determined by direct 
or by circumstantial evidence. 

To support. the contention of the state that this crime was ac- 
companied by an intent to take life, you have the fact that the 
accused went to the premises armed with a deadly weapon; that 
he took the knife in his right hand before he approached the de- 
ceased ; his pursuit of the deceased when the latter endeavored to 
avoid him; the number of wounds he inflicted on the deceased, 
two of which were fatal; the assault made on Butler when he in- 
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terfered to shield the deceased from the murderous assault ; his 
declaration subsequently made. These circumstances indicate 
strongly a determination to kill, and if that intent was completely 
formed before the fatal blow was given, then the accused should be 
convicted of murder of the first degree. Otherwise the conviction 
should be of murder of the second degree. 

I come now to the question of reasonable doubt, a question that 
generally bears an important part in a trial for a criminal offense. 
That subject has only a qualified application in this case. On the 
question whether the accused killed Hastings the accused is 
entitled to the benefit of a reasonable doubt. But in that the case 
is entirely free from any doubt. 

On the substantive defense that the accused was irresponsible for 
his act because of insanity the accused is not entitled to the benefit 
of a reasonable doubt. In the Graves case the Chancellor, deliver- 
ing the opinion of the Court of Errors, said: ‘* The court was 
asked to charge that if there was a reasonable doubt in the mind 
of the jury as to the sanity of the accused, they should resolve the 
doubt in favor of his sanity. The plea of insanity is a defense, 
and the burden of proving it is on the accused. The law presumes 
or assumes that at the time of committing the act for which he was 
tried he was sane, and the state is therefore not called upon to 
prove that he was so. If he sets up in his defense the plea of in- 
sanity, it isincumbent on him to establish it, and if he fails to do 
so the presumption or assumption of sanity still stands; for it has 
not been overcome or shown to be false. By the request to charge 
under consideration, the accused, in effect, asked the court to di- 
rect the jury to give him the benefit of the defense notwithstand- 
ing they should find that he had not proved it. It is manifest that 
if the burden of establishing the defense is upon the accused, the 
proposition involved in that request cannot be maintained. ‘That 
proposition is that though the accused may have failed to establish 
his insanity, yet, if he had succeeded in casting doubt on the sub. 
ject, he is therefore, on that ground alone, entitled to the same 
benefit of the defense as if he had proved it. If the burden of 
proving the defense is on the accused, as it undoubtedly is, it fol- 
Jows that he is not entitled to the benefit of the plea unless he es- 
tablishes it. While, for obvious reasons, the defense of insanity 
is not disfavored by the law, yet in view of its peculiar character, 
and in order that it may not serve asa screen for guilt, it is re- 
garded with jealousy, and in the interest of public justice and in 
accordance with the sound dictates of a wise and necessary public 
policy, it is subjected to a close and careful scrutiny. The defense 
must be proved to the satisfaction of the jury, and it may be es- 
tablished by the preponderance of proof; in other words, it must 
be sustained by the evidence.’”’ 45 N. J. L. (16 Vroom) 359. 
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With respect to the defense of insanity the burden of proof ison 
the accused. He must establish that defense by the clear prepon- 
derance of the evidence. He cannot sustain the defense by raising 
a doubt, however reasonable, as to his unsoundness of mind. He 
must prove insanity, and insanity to that degree which the law 
adopts as the standard of criminal irresponsibility. I have said 
that on the question whether the accused killed Hastings he is en- 
titled to the benefit of a reasonable doubt. He is also entitled to 
the benefit of reasonable doubt on the question whether his offense 
be murder of the first or of the second degree. 

I have now, gentlemen, made such observations on this case as 
will assist you in performing your duty. The importance of this 
case as a precedent in the administration of the law can scarcely 
be overestimated. In the course of your investigations you should 
not exclude from your deliberations the gravity of the charge on 
which the prisoner is upon trial, nor the nature and responsibility 
of your choice with respect to which your oath declares that you 
shall ‘‘true deliverance make between the State of New Jersey and 
the prisoner at the bar.’’ These circumstances should admonish 
you to scrutinize the evidence closely and to deliberate carefully, 
but not to deter you from a conscientious discharge of duty. If, 
after patiently canvassing and considering the evidence, the defense 
relied on is not sustained by the preponderance of evidence, and 
you conclude that therefore the accused is guilty, it will be your 
duty so to declare by your verdict, though it involves the highest 
grade of crime comprehended in this indictment. Your duties are 
arduous and may be painful, and your responsibility very great. 
But you should discharge those duties fearlessly and conscien- 
tiously. For the consequences that will follow from a conscientious 
performance of duty in the premises neither you nor the court will 
be responsible. The responsibility must be left with the law. 

The jury brought in a verdict of murder in the second degree. 


Nore—For the test as to insanity, as a defense to homicide, see, also, State v. Martin, 
4N.J.L.J. 339, Depus, J.; State v. Graves, 5 N. J. L. J. 54, Depusr, J.; State v. Agnew, 
10 N. J. L. J, 165, PARKER, J. 


ABSTRACT OF RECENT OPINIONS. 


(New Jersey Supreme Court, June Term, 1890.) 
THE STATE, HILDTRETH, PROS, v. RUTHERFORD, ET ALS. 
Certiorari— Review of Benefits Assessed. 
Mr. H. W. Edmunds for the prosecutor. 
Mr. E. B. Leaming for the defendant. 
Opinion by Garrison, J.: Where work authorized by proceed- 


ing of a public nature has been completed, a certiorari attack- 
14 
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ing the preliminary proceedings by one who has stood by pending 
the completion of the work comes too late. 

Where the surveyors of the highways under the Road act, in the 
legal exercise of their judgment have assessed benefits, this court 
will not review the amounts thus determined. 





WELLER v. McCORMICK. 
Sidewalks—Trees Abutting Upon. 


On writ of error. 

Mr. Charles T. Cowenhoven for the plaintiff. 

Mr. Allan H. Strong and Mr. Robert Adrain for the defendants. 

Opinion by Drxon, J.: In the absence of any statutory or muni- 
cipal regulations to the contrary, a tree planted by a private per- 
son, on the sidewalk of the street, in front of his premises, belongs 
to and is under the control of the owners and occupants of the 
abutting property. 

Under such circumstances the owner and occupant of the prop- 
erty are bound to use reasonable care to prevent the tree from be- 
coming dangerous to travelers upon the street, and every person 
specially injured through a breach of that obligation is entitled to 
a private action against the party in fault to recover compensation 
for the damages arising therefrom. 

Under the circumstances stated, the owner and occupant of the 
abutting premises are chargeable with knowledge of his duty. 


THE STATE, GIBBS, PROS. v. THE TOWNSHIP COMMITTEE OF NORTHAMPTON 
TOWNSHIP. 


Statutes—Interpretation of. 


Mr. Walter A. Barrows for the prosecution. 

Mr. F. B. Levis for the defendant. 

GARRISON, J.: An enacting clause cannot extend the operation 
of the statute beyond the objects expressed in its title. Dobbins 
v. Worthampton, 52 N. J. L. (21 Vr.) 496 followed. 

Where words employed in the title of an act have no legal or 
other fixed meaning, the body of the act may be looked into in 
determining the sense in which words are employed in the title. 
Allaire v. Howell Works’ Company. 

Held, that ‘‘An act to provide for drainage and sewage in dense- 
ly populated townships in which there is a public water supply,” 
is not limited to township in which the ownership of the plant 
which supplies the water is in the public: a more reasonable 
construction being tliat it applies wherever the supply of water is 
available for the public use in question. 
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-HARTSHORN ». CLEVELAND, ET AL. 


Breach of Covenant against encumbrances—Moneys Paid to 
discharge encumbrance may be recovered if such dis- 
charge was reasonably necessary—Assessments. 


On case certified from the Essex Circuit. 

Mr. J. O. H. Pitney for the plaintiff. 

Messrs. Vail & Ward for the defendants. 

Opinion by Dixon, J.: Under the charter of the city of Rahway, 
property benefitted by a street improvement, for which an assess- 
ment may be levied, is encumbered from the time of the comple- 
tion of theimprovement, so that if the property be conveyed with 
a covenant against encumbrances between such completion and the 
levying of an assessment, the covenant is broken as soon as made. 

In an action for damages arising from the breach of a covenant 
against encumbrances, where the plaintiff has removed the encum- 
brance, he may recover the amount fairly and justly paid by him 
for the removal of the encumbrance, not exceeding the value of the 
estate. 

In such an action, if the plaintiff shows that the sam paid by 
him was reasonably necessary to discharge an encumbrance, arising 
under the charter of the city of Rahway, for a street improvement 
not completed before the covenant was made, his recovery of such 
sum will not be affected by the fact that an assessment for the 
improvement, levied after the making of the covenant and still 
existing at the time of the payment, is invalid for non-compliance 
with the provisions of the charter. 

Under the circumstances stated, the burden rests op the plaintiff 
of showing outside of the assessment that the sum paid by him was 
reasonably necessary to discharge the property from its liability 
for a just and legal share of the expense of the improvement. 


THE STATE, THE PROVIDENT INST. FOR SAVINGS IN JERSEY CITY, PROS. v. 
THE MAYOR, ETC., OF JERSEY CITY. 
Alteration of grade of street for sewerage purposes—Haception to 
irregularities in the proceedings must be promptly taken. 


On certiorari. 

Messrs. Vredenburgh & Garrison for the plaintiff. 

Mr. W. D. Edwards for the defendant. 

Opinion by VAN SyckeEt, J.: (Syllabus.) Where the grade of a 
street is altered for sewerage purposes, it is not necessary to obtain 
consent of property owners. 

It is the duty of parties interested to act promptly, before the 
work is done, if they wish to avail themselves of irregularities in 
proceedings for improvements. 
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CONGAR, ET AL. v. THE INHABITANTS OF THE TOWNSHIP OF SUMMIT. 


Water Supply in Townships— Validity of Contract. 


On certiorari. 

Opinion by VAN SyoKkeEL, J.: (Syllabus.) The township com- 
mittee of the township of Summit had power, under the act of 
April 2, 1888, (Laws 1888, p. 366,) to make a contract for supplying 
the township with water. 

The acts of May 9, 1884, and of April 17, 1884, invest the town- 
ship committee with the charge or control of the water supply for 
the township. Supp. Rev., pp. 654, 723, 655 and 725. 

The fact that the water supply is not carried to every part of the 
township does not invalidate the contract. 


THE STATE v. THE NEW JERSEY JOCKEY CLUB. 


Criminal Procedure—Certiorari—Indictment—Cause for certio- 
rari must be shown by Defendants, but not by the State. 


Indictment for misdemeanor. 

Mr. R. V. Lindabury for the State. 

Mr. Samuel Kalisch and Mr. Cortlandt Parker for the defend- 
ant. 

Opinion by VANSyYcKEL, J. (Syllabus.) 

1. The right to apply for a writ of certiorari, to certify an in- 
dictment from the Oyer into the Supreme Court, is in the Prosecu- 
tor of the Pleas of the county, and not in the Attorney General. 

2. The writ may be allowed by a judge at chambers. 

3. The writ was properly granted after plea of ‘*‘ not guilty ’’. 

4. In the case of application by a defendant for a writ of certio- 
rari, there must be a special cause shown for granting the writ. 
W here a writ has been granted on the application of the state, the 
reasons for allowance need not appear; they will be presumed to 
exist. 


THE BOARD OF CHOSEN FREEHOLDERS OF SOMERSET CO. v. THE BOARD OF 
CHOSEN FREEHOLDERS OF HUNTERDON CoO. 


Jurisdiction of the Supreme Court in the matter of the erection 
and repair of bridges—County Lines—Certiorari. 

The Board of Chosen Freeholders of the County of Hunterdon 
presented to the Chief Justice a certificate that it was unable to 
agree with the Board of Chosen Freeholders of the county of Som- 
erset as to the location of a bridge proposed to be erected across a 
part of a stream known as the South Branch of the Raritan river, 
said stream being the dividing line between said counties, and the 
Chief Justice fixed atime and place fora summary inquiry into 
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the matter in dispute, and directed a copy of his order to be served 
on the Director of the Somerset Board. 

At the time and place fixed both boards appeared by counsel and 
the Chief Justice, after inquiry, made an order fixing the location 
of the proposed bridge and directing the two counties to build it 
forthwith at their joint expense. 

A certiorari was then allowed by him to bring up the last named 
order and the proceedings whereon it was based. 

Mr. John A. Frech, for the prosecutor. 

Mr. Paul A. Queen, for the defendant. 

Opinion by Maar, J. (Syllabus.) 

1. The Supplement to the Bridge act, approved March 5, 1884, 
(Supp. Rev. p. 66) confers authority on any justice of the Su- 
preme Court to whom shall be presented a certificate such as is 
prescribed therein, summarily to inquire into and determine cer- 
tain matters respecting bridges to be erected, repaired or rebuilt at 
the joint expense of two or more counties. 

2. Such determination is that of a special statutory tribunal sub- 
ject to revision under the provision of the supplement to the cer- 
tiorari act, Supp. Rev. p. 84, § 1.. 

3. The supplement to the Bridge act, approved April 18, 1889, 
(Laws 1889 p. 306) imposes on adjoining counties the duty of erect- 
ing, rebuilding, maintaining and keeping in repair at their joint ex- 
pense, suitable bridges over the waters of any stream, creek, or 
river which is the dividing line between said counties, whether the 
waters flow in one or more separate channels, with a proviso that 
if it shall be necessary to erect a bridge or bridges at a point where 
the waters flow in more than one channel the place where the 
waters divide shall not be more than five hundred yards from the 
place where they again join and flow as one channel. 

Held, That if the proviso can be construed according to appar- 
ent intention, it limits the operation of the enactment to streams 
separating counties where the division into channels does not ex- 
ceed 500 yards, and upon such construction the act is not local, but 
general and applies to all counties. An inability to agree as to the 
location of a bridge coming within the provisions of the last men- 
tioned act, certified to justice, will give jurisdiction to inquire into 
and determine where the bridge shall be placed. The order is 
affirmed. 





CONGER v. CONVERY. 
Contested Hlection—Constitutionality of trial before Circuit 
Court—Quo Warranto. 


This was a case of a contested election in Middlesex county in- 
volving the county clerkship. Under the decision the Republican 
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candidate, John H. Conger, is entitled to the office. The matter 
was tried in the Circuit Court, the contestant claiming the office 
notwithstanding the apparent majority of 16 against him. By 
swearing the voters it was shown that the Republican candidate 
had received a majority of 73 votes. The question of the constitu- 
tionality of the statute (Rev. p. 355 §§ 100 and 101) then arose and 
the case was referred to the Supreme Court for an advisory opin- 
ion. See 13 N. J. L. J. 26. 

Opinion by Brastey, C. J. (Syllabus.) 

The provision in the act relating to the trial before the county 
circuits of contested elections of county and township officers is 
not unconstitutional. 

Such trials are conclusive only for the time being, and do not 
prevent a retrial on guo warranto. 

After describing the proceedings for a summary review of the 
election by the circuit judge, the Chief Justice said in substance: 
Proceedings having such capacities must necessarily have all the 
scope of a guo warranto. It is therefore insisted that the statute 
has the effect of transferring to the local courts the powers of the 
Supreme Court on guwo warranto. If the premises were true | 
would agree to this. The Supreme Court has all the power of the 
King’s Bench. The power in the Supreme Court is indestructible. 
It gives the safeguard of a trial by jury before the highest court. 
It has been always the policy of the state that no citizen could be 
finally deprived of an office without the judgment of his peers in a 
trial before the Supreme Court. If the Supreme Court could be shorn 
of one part of its prerogative powers it might be of all. Cleveland’s 
Case, 51 N. J. L. (22 Vr.) 319. This statute, however, does not in 
my opinion have the effect of depriving the Supreme Court of any 
prerogative. It isa part of the machinery for political organiza- 
tion. It is analogous to functions of judges of election. The de- 
cision, of course, in this view is not conclusive, does not deprive 
the Supreme Court of its jurisdiction. The statute is valid so far as 
it applies to thiscase. As to the objection that it deprives of right 
of trial by jury, this can not be maintained. The action of a 
jury in such a function isincongruous. Such proceedings are val- 
ueless unless they are summary. ‘There seems to be a desire on the 
part of the people that the judiciary should determine these ques- 
tions, and their action can be of no avail unless it be swift. 

The Circuit Court is advised that the act in question is constitu- 
tional. 





FINBURG v. D. L. & W. R. R. CO. 
Common Carrier—Liability for Cattle— Act of God—Snow Storm 
—Negligence—Agent of Shipper Accompanying Cattle. 
ScuppDER, J., in delivering the opinion of the Court, said: The 
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plaintiff shipped a number of cows and calves from East Buffalo to 
New Jersey. The cattle were driven three miles and loaded on the 
cars at East Buffalo. All trains were then stopped by order of the 
company’s agent, on account of the great snow storm called the 
blizzard. The cattle were put in sheds. They remained there 
three or four days. Afterwards they were loaded again on the 
cars. Some died and some were sold at a loss. They were fed 
and well taken care of. The cattle sheds were as good as usual. 
There was no great snow storm at East Buffalo. The stopping of 
the trains was because of the heavy snow on other parts of the 
line. There was no definite contract, nothing except the receipt. 
The defendant was, no doubt, liable according to common law. It 
is liable for every thing, except the act of God and the public 
enemy, or as others phrase it ‘‘ inevitable accident not to be anti- 
cipated by man or avoided.’’ The rule is not so strict as to perish- 
able goods including live stock. In this case the judge charged the 
jury according to these rules. The great snow storm was an act of 
God or inevitable accident, but the injury in this cause was not 
directly due to the snow storm; the train was delayed by the 
storm, but the injury was caused by the insufficient shelter given 
to the cattle. The jury have found the loss was due to the 
want of care. Their verdict will not be disturbed. The servant 
being with the cattle and having a pass made no difference. The 
damages ($2,000) are not so large as to warrant the Court in inter- 
fering with the verdict. 


HARTMAN vv. ROSE. 

Districts Courts—Power of to Direct a Retrial of Causes. 

On certiorari. 

Opinion by VAN SyckEt, J.(Syllabus.) On the trial of a causein 
the District Court of Camden county, February 18, 1889, the jury 
disagreed. The case slept until December 30, 1889, at which date 
a rule was granted setting down the cause for re-trial on the 30th 
of January, 1890. Held, That the District Court had no power to 
grant the rule. See Supp. Rev., p. 260, § 207.; P. L. 1888, p. 
470. 


HERNWEIS, PROS., v. HILSING. 

Interstate Commerce—Delivery of Goods Purchased in One 
State and Delivered in Another—Effect of Local Ordi- 
nance on Legislative Authority. 

Under the charter of Jersey City an ordinance was passed for- 
bidding any person not licensed to sell, or offer to sell, or furnish 
or supply certain intoxicating liquors. The prosecutor in this 
cause was charged before a police justice with a violation of that 
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ordinance, in that he furnished twenty-five boxes of lager beer 
without being licensed. The prosecutor wasa driver in the em- 
ploy of a New York agent for Milwaukee beer. The Pullman Pa- 
lace Car company had in New York contracted for the beer, and it 
was being delivered in pursuance of that contract. Such delivery 
was claimed to be furnishing or supplying the beer within the pro- 
vision of the ordinance. 

MAGIkE, J., following the recent decision of the Supreme Court 
of the United States in the ‘‘ Original Package Cases,”’ held, that 
the State may not authorize a municipality to enact, nor may a 
municipality enact ordinances or rules restricting or prohibiting 
the delivery in this State to the purchaser of goods purchased by 
him in another state, unless some law of congress of the United 
States permits, and that the restrictions and regulations of the 
ordinance in question, so faras they applied to the sale of such 
liquors in another state, and their delivery to the purchaser in Jer- 
sey City are, if not sanctioned by some law of congress, invalid and 
void. The conviction is reversed with costs. 

For other Supreme Court decisions see p. 220. 


NEW JERSEY ERRORS AND APPEALS. 


(Notes of Decisions Rendered June 17, 1890.) 


THE DUNDEE CHEMICAL WORKS, APPELANT, v. PHOEBE A. CONNOR, ADMX. ET 
RESPONDENT. 


Contract, Avoidance of— Undue Influence—Release— What Ne- 
cessary to Set It Aside. 

Mr. Griggs for the appellant. 

Mr. J. D. Dunn for the respondent. 

Opinion by Maarg, J., (Syllabus.) A contract will not be set 
aside merely because of a disparity, though great, between the 
parties negotiating it, in respect of education, business training 
and ability. When such disparity appears the contract will be 
scrutinized with extreme care, but will not be avoided, unless the 
circumstances show that it was procured from the weaker party by 
artifice or deception, or by undue pressure or importunity inducing 
action without advice or time for deliberation, or by advantage 
taken of distress, or for no or an inadequate consideration ; or it 
otherwise appears to be inequitable. 

A release, negotiated by parties unequally matched, will not be 
set aside when it appears that in procuring it no artifice or decep- 
tion was practiced ; that the weaker party was urged by the other 
to seek advice and take time for deliberation but declined to do so, 
and no importunity induced precipitate or unadvised action ; that 
said party knew that the release was sought to protect against any 
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claim on a liability which was denied ; and that the object of the 
transaction was to purchase immunity from litigation and bargu..in- 
ed with an intelligent comprehension of that purpose ; and that a 
consideration was rendered, the inadequacy of which was not 
made to appear. 


BASSETT, APPELANT, v. SHOEMAKER, RESPONDENT. 
Trustee, Sale by, to Party Interested with Himself—Sale by Trustee 
of Trust Estate to His Wife. 


Mr. W. 8. Potter for the appellants. 

Mr. A. Stephany for the respondents. 

Opinion by VAN SycKEL, J., (Syllabus). If a trustee sells the 
trust estate to a person who by previous arrangement be- 
comes the purchaser for the wife of the trustee, the sale will be set 
aside as, of course, on the application of a cestue qui trust. 

If the wife desires to become a purchaser she must apply to the 
Court of Chancery, and obtain an order that the sale be conducted 
by and under the supervision of a master. 


ASHBEL WELCH, ET AL, v. GEORGE W. ARNETT. 
Equity Practice—Pleading—Amendment of Answer After the An- 


nouncement and of Decision. 

Mr. Anderson and Mr. Richey for complainants. 

Mr. Kuhland Mr. Walter F. Hayhurst for the defendant. 

Opinion by Dixon, J., (Syllabus). The Court of Chancery may 
permit an answer to be amended even after the announcement of 
the decision of the cause. The rules of equity pleading require 
that the complainant shall state the facts upon which his claim 
rests, with such fullness and certainty as will give the defendant 
clear information of the case he is called upon to answer. 


PAGE v. MARTIN. 
Contracts—Specifie Enforcement of—Effect of option to purchase lands 
contained in lease. 

On appeal from Chancery. 

Mr. Thomas N. McCarter for the appellant. 

Mr. Theodore Runyon for the respondent. 

Opinion by Garrison, J. (Syllabus.) 

1. The specific enforcement of contracts to convey lands is not a 
matter of ex debito justitiea. It is an appeal to the sound discre- 
tion of the court. Relief of this character rests not upon what the 
court must do, but rather upon what, in view of all the circum- 
Stances, it ought to do. 

2. A stipulation contained in a lease or other valid contract that 
one party shall have the option to purchase lands of the other, 
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is an agreement to convey, and if in other respects fair, will, upon 
the exercise of the option, be enforced in equity. 

3. In every case of specific performance the court is chiefly con- 
cerned with the equities of the parties before it. A purely legal 
defense which, if successful, will result in ceding to a volunteer 
the improvements put upon Jands by an innocent vendee, must be 
clearly made out by him who sets it up. 


HEILMAN v. EISNER. 


A judgment debtor cannot defeat his own fraudulent conveyance 
by purchasing through another the property conveyed under a 
subsequent judgment against himself. 


THE NEWARK ACQUEDUCT BOARD vs. THE CITY OF PASSAIC. 


Preliminary Injunction—Grounds for. 


In March, 1889, the Newark Aqueduct Board applied for a pre- 
liminary injunction restraining the city of Passaic from emptying 
their sewers into the Passaic river, on the ground that it rendered 
impure the drinking water of the city of Newark. The injunc- 
tion was refused. 

Dixon, J., voted to affirm the decision of the Chancellor. 
Justices Depew and Brown voted to reverse. The Chief Justice 
said that the decree should be affirmed on the ground that the 
application fora preliminary injunction was prematurely brought, 
since no injury had at that time resulted, and until it was a matter 
of greatest necessity no injunction should issue. The decision of 
the Court of Chancery was affirmed. 

For other Errors and Appeals decisions see p. 2.20. 


+o 


MISCELLANY. 


NEW JERSEY SUPREME COURT appointed as a member of the board at the 


seaametagsncttllniataaa February term. The Court also appointed 
Messrs. Joseph Cross and H. A. Drake to 


The written examinations took place on 
take the place of Messrs. Adams and Cor- 


Wednesday afternoon, June 3, and the oral 
examinations were held before the court on in, who retire from the present board. 

The following were the counsellors ad- 
mitted: William A. Stryker, George J- 
McEwan, Morgan Hand, Dawson Woodruff. 


the next day, after the reading of the opin- 
ions. 
The examiners for counsellors were Messrs. 


William H. Vredenburgh, William H. Cor- The attorneys admitted were: William M_ 
Jamieson, Edward A. Stokes, Harrison H, 


Voorhees, Henry Chamberlain, Jr., Clar- 
ence L. Cole, Robert H. Ingersoll, Jacob M. 


bin and Frederick Adams, and those for the 
attorneys were E. M. Colie, H. M. Nevius 
and Joseph Coult. Mr. Nevius was ap- 
pointed to fill the vacancy caused by the Coward, John Ridley. 
death of Judge Jokn H. Stewart, who was 
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The following were the questions asked 
on the written examinations: 


COUNSELLORS. 

1. Define an incorporeal hereditament. 
Of what ten sorts are incorporeal heredita- 
ments? Define rent. 

2. In what century and in whose reign 
were the military tenures abolished ? What 
does socage, in its more general signification 
denote? What are the four distinguishing 
properties of tenure in gavelkind ? 

3. When is a man tenant by the curtesy ? 

4. Define remainder and reversion. When 
is an estate said to be merged? Give an 
example of merger. 

5. What is an estate in joint tenancy ? 
In what way only can an estate in joint 
tenancy arise? What is the fourfold unity 
ofa joint estate? Who are tenants in com- 
mon? If lands in NewJersey are conveyed 
generally to A, Band C, by what tenancy 
do they hold? 

6. If lands in New Jersey are conveyed 
to A and B, who are man and wife, how do 
they hold? What are the principal incidents 
of the estate held under such a deed ? 

7. What is lineal consanguinity? How 
are degrees of consanguinity computed in 
the canon law? How in the civil law? 
By the canon law in what degree was a man 
related to his brother’s son? In what de- 
gree by the civil law? 

8. Define purchase, in its largest and most 
extensive sense. What is the distinction 
between custom and prescription? Illus- 
trate it. 

9. By virtue of what statute does a deed 
of bargain and sale have its force and oper- 
ation? How does the statute make such a 
deed effectual to convey title ? 

10. What is the right of primogeniture ? 
If A is seized, in his own right, in Black- 
acre, and, in trust,of Whiteacre, and dies 


intestate, leaving two sons and two daugh- 
ters, to whom, by the law of New Jersey, 
will the lands descend ? 

11. In what cases can not the legislature 
of New Jersey pass private, local or special 
laws ? 


12, What provisions does the New Jersey 
Constitution contain relative to matters of 
conscience and religion? 


13, Define libel. How does it differ from 
slander? What are the remedies for libel ? 
What for slander? What provisions rela- 
tive to libel is contained in the New Jersey 
Constitution ? 

14. What is the reason for the rule that 
every bill in Chancery must be signed by 
counsel ? 

15. In a foreclosure suit, what facts must 
ordinarily be shown to obtain the appoint- 
ment of a receiver of mortgaged premises, 
pendente lite ? 

ATTORNEYS. 

1. Of what four parts, according to Black- 
stone, should every law consist ? Give the 
rules to be observed in the construction of a 
statute. 

2. State the seven requisites necessary to 
make a particular custom good. Give a 
general definition of the civil law; of the 
canon law. State the courts in which, un- 
der the law of England, the canon and civil 
laws were permitted to be used. 

3. Of what sorts are the disabilities of 
marriage, and how do they respectively 
affect the marriage, and give instance of the 
different sorts. 

4. For what causes are absolute divorces 
granted in New Jersey? What is alimony 
pendente lite, and what is permanent ali- 
mony ? 

5. Name the various kinds of divorce, and 
give the procedure to obtain an absolute di- 
vorce inthis state, and the jurisdictional 
facts that must be stated. 

6. What is the primary division of cor- 
porations? What are the sub-divisions of 
such corporations? Of what sorts are lay 
corporations? What is absolutely necessary 
to the erection of any corporation ? 

7. What capacities are inseparably inci- 
dent to every corporation by the common 
law ? 

8. State in outline the procedure by which 
a corporation may be erected under the 
statutes of this state. 

9. What is a plea in our equity practice, 
and what defences may be interposed by it? 

10. What is a strict foreclosure ? 

11. What is the provision of the Consti- 
tution of the United States regarding the 
effect of the records, judicial proceedings 





220 


and public acts of the different states? 
What defenses can be interposed in this 
state to an action on a foreign judgment? 

12. State the right of suffrage as it is de- 
fined by the constitution of this state. What 
constitutional provision is there on the sub- 
ject of the power of the legislature to pass 
laws to deprive persons of the right of suff- 
rage ? 

13. In what light does the law regard 
marriage? At what age may a male be 
married without the consent of parents or 
guardian? At what age maya female be 
married without such What is 
the penalty to the party performing such 
ceremony if such necessary consent is not 


consent ? 


obtained ? 

14. State the general rule in relation to 
the rescission of contracts on the ground of 
fraud. 

15. When is the writ of habeas corpus ad 
What is the 
provision of the Constitution of the United 


subjiciendum a writ of right ? 


States on the subject of habeas corpus? What 
is the provision of the constitution of this 
state on the same subject ? 

16, Name the six principal injuries affect- 
ing real rights. 

17. At common law for what might an 
arrest be made or process served on Sunday? 

18. State the five conditions and qualities 
of a good plea. 

19. What affidavit must be annexed to a 
chattel 
What is the effect of the omission of such 
affidavit ? 


mortgage before it is recorded? 


20. What is the statute of fraud, and 
what is its purpose and to what classes of 
contracts do its provisions principally ap- 


ply. 





NEW JERSEY SUPREME COURT. 
Other Decisions of the June Term, 1890. 
(Continued from page 216.) 

Scheid v. Rohlffs. Justice GARRISON. 
Certiorari to set aside election officers of 
the Lafayette Sunday School 
Building Association. 


German 
The election is set 
aside; the ticket which received the vote 
of the Christ Church is entitled to certifi- 
cates of election. 

Alexis Delafohe v. The State. Cater 
Justice. Judgment affirmed. 
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Randall v. The State. 
Writ of error dismissed. 
Mackey v. The State. 
Judgment reversed. 
Woodruff v. Schlemer. CHIEF Justice, 
The act in discussion declared constitutional, 
Lewis v. Henderson. CHIEF Justice, 
Judgment affirmed 
Jones v. Camden Fire Insurance (o, 
CHIEF JUSTICE. fixed at the 
value of stock at the time of conversion and 
interest thereon to time of judgment. 
Medday v. Mayor of Rutherford. 
tiorari dismissed. 
Hildreth v. Rutherford. 
missed. 


CHIEF JUSTICE. 


CHIEF JUSTICE. 


Damages 


Cer- 
Certiorari dis- 


Conger v. The Inhabitants of the Town 
Suit to test the validity of a 
contract of water supply. 
of the town are declared legal, and suit 
dismissed with costs. 

The State, Gibbs, prosecutor v. 
Township of North Hampton. 


of Summit. 
The proceedings 


The 
Certiorari 
dismissed with costs. 

Conrad v. State of New Jersey. Judgment 
reversed. 

Jersey City Savings Institution v. Jersey 
City. 
assessment. 


sringing up the Bamford avenue 
Certiorari dismissed. 

Writ 
will be granted if presented to the Court. 


Furlong v. Mayor of Rutherford. 


NEW JERSEY ERRORS AND AP- 
PEALS. 
Decisions of June 17, 1890. 
(Continued from page 218.) 

Osborn v. Acker, executor. CHIEF JUs- 
TICE. Opinion of court below affirmed. 

McCulloch v. CHIEF JUSTICE, 
Decree of lower court affirmed. 
Dutton. Opinion by 
Cu1eF Justice. Onconstruction of a will: 
Drxon, J., read an opinion to reverse. The 
opinion was affirmed by a vote of 7 to 4. 

The Sisters of Charity of St. Elizabeth v. 
The Collector of the township of Chatham: 
Question as to whether the property held 


Danan. 


Pugh et al. v. 


by the appellants is exempt from taxation 
under a special act. Cater Justice : Held, 
that there could be no doubt but that the 
institution is carried on for charitable and 


educational purposes, and to tax it would be 


to impose a tax on the sick and destitute. 
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Judgment below reversed and judgment en- 
tered for the appellants. Maare, J., voted 
to affirm. 

Eisner et al. v. Heilman. Suit brought 
to recover the title to land in Camden 
county. VAN SYCKEL, J.: Held, that there 
was error in the court below in excluding 
certain evidence and the judgment below is 
reversed. 

Seabury and Johnson v. The State, David 
L. Crowell, prosecutor. Opinion of Supreme 
Court affirmed with the exception of the 
costs allowed. 

Marsh v. Buchan. Opinion of advisory 
master affirmed. 

Welch v. Arnett. To recover the amount 
of the contract for clearing 200 acres of 
woodland in Delaware. Drxon, J , decides 
that the order admitting the answer should 
be affirmed. The second appeal is reversed. 

Bickley v. Schlag. An exhibit of the 
bill of judgment of the Bridgeport Steam- 
boat Company v. The Stockholders and 
Judgment Creditors. Held, that one cred- 
itor cannot appropriate money which should 
be equally divided among all creditors. The 
order in this case is reversed and the bill of 
the complainant dismissed. The case can- 
not be settled under the present conditions. 

Bannister et al. v. Jackson. Opinion be- 
low affirmed by a vote of 9 to 3. GARRI- 
son, J., read a dissenting opinion on the 
ground of lack of testamentary evidence. 

Rankin v. Coan. Bill filed to foreclose a 
judgment mortgage on a house and lot in 
Jersey City. The order of the court below 
was reversed. 

Greene v. The Camden National Bank. 
The decision of the Court of Chancery af- 
firmed. 

Noonan vy. The Board of Chosen Free- 
holders of Hudson County. McGiiu, C: 
Action brought to test the constitutionality 
of an act of the legislature. The judgment 
of the Supreme Court affirmed unani- 
mously, 


Ayres v.Pennsylvania Railroad Company. 


Action brought to recover possession of a 


strip of land in Rahway. Maare, J., who 
real the opinion, favored reversing the 
judgment of the court below. The Chan- 
cellor and Chief Justice voted to affirm. The 
judgment was reversed. 


Page v. Martin. Garrison, J. Bill 
brought for specific performance of contract. 
The decision of the court below to dismiss 
the bill was unanimously reversed.: 

The Essex Road Board v. The State, 
Mary E. Abbey. McGriiu, C. The opinion 
of the court below was affirmed. The Chief 
Justice stated that after taking into consid- 
eration the condition of the case, and look- 
ing into the law, he was unable to tell 
whether the judgment below should be af- 
firmed or reversed. 

The Dundee Chemical Works v. Phebe 
A. Conner. Judgment below reversed and 
bill dismissed. 

Mungo J. Currie v. The Waverly and 
New York Bay Railroad Company. Gar- 
RISON, J. An appeal from the condemna- 
tion of the Board ot Land Commissioners of 
land on New York bay. The judgment be- 
low reversed and a new trial granted. 

Jersey City, Newark and Western Rail- 
way Company v. Currie et el. BEASLEY, 
C. J. Judgment below affirmed. 

Bolton v. Pitney. Judgment below af- 
firmed. 

The Central Railroad Company of New 
Jereey v. The Waverly and New York Bay 
Railroad Company. Judgment below af- 
firmed. 

Waddington v. Acton. Judgment below 
affirmed. 

Bassett et al. v. Shoemaker, et al. Judg- 
ment below reversed and modified. 

Schwenk v. Wyckoff. The decree below, 
which was for the complainant, is reversed. 

Potter v. Hollister. Judgment of lower 
court affirmed. 

Hupsch v. Resch. Opinion of Vice Chan- 
cellor Pitney affirmed. 

Redstrake v. Swayze. Judgment below 
affirmed. 

Vanneman v. Young. Judgment below 
unanimously affirmed. 

BOOK - MAKING, SELLING OF 

POOLS, BETTING OF MONEY 
ON HORSE-RACES. 


The following is in full the already fa- 
mous charge of Judge Van Syckel to the 
Grand Jury of Union County, May Term, 
1890: 
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Gentlemen of the Grand Jury: 

You have taken upon yourselves the sol- 
emn obligation diligently to inquire and 
true presentment make of all such matters 
as shall be given you in charge or in any- 
wise come to your knowledge touching this 
present service. By the oath you have 
taken in the presence of this Court, you are 
charged with the duty of investigating all 
offenses against the criminal law. 

You are clothed with the most ample 
power to discharge that duty faithfully. If 
witnesses refuse to attend before you, you 
may and you should apply for the compul- 
sory process of this Court to coerce their 
presence. You will have the assistance of 
the public prosecutor and may apply at any 
No of- 
fender against the law can be put upon his 
Pri- 


marily, therefore, the public must look to 


time to the Court for instruction. 
trial unless first presented to you. 


you for the enforcement of the criminal 
laws. If the offender goes unpunished and 
the laws of the land are openly violated and 
defied, where sufficient evidence is submit- 
ted to you, you alone must be held respon- 
sible. 

And now, gentlemen, the Court desires to 
sall your attention especially to an evil 
which has recently reared its hydra head in 
your midst, threatening the most destruc- 
tive consequences to the good order and 
good morals of the people of this com- 
munity. I refer to the New Jersey Jockey 
Club and the Linden Park Blood Horse As- 
sociation, where, the Court is credibly in- 
formed, the criminal laws of the state are 
constantly, openly and shamelessly violated 
by the making of books, the selling of 
pools and the betting of money on horse 
races. These are crimes against the law of 
Every box where betting is car- 
ried on is a disorderly house. The race 
track is a disorderly house. These as- 
sociations and their officers having control 
of the manner in which they are conducted 
are guilty of violating the law. 


the land. 


Horse-racing is permitted by the law, 
(no complaint can be made against these as- 
sociations for that,) but if they have abused 
the privilege which the state has given 
them to open a track for the racing of 
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horses, they should be held to the strictest 
accountability for their misconduct. They 
are all subject to be indicted. They ought 
to be indicted, and they will be indicted if 
you do your duty. 

The pernicious effects of these lawless in- 
stitutions, if they are not promptly arrested 
and suppressed, will be widespread and far- 
reaching. The good, the order-loving, the 
law-abiding people of this county look to 
you to eradicate them. Now, in their in- 
fancy, is the time to strike and overthrow 
them. Use the vigorous measures which 
the law and your oath command you to call 
into requisition. The evil is a most formi- 
dable one and will not be abated by gentle 
treatment. 

Some may be disposed to countenance 
these pest spots or at least to temporize 
with them on account of the money that is ex- 
pended here by persons who promote them, 
Reflection cannot fail to show such persons 
that these gamblers who have gold in the 
one hand carry ruin and destruction to the 
well being of society in the other. In mak- 
ing money in this way the people of this 
county will be bartering away the peace 
and walfare of their families for the gold of 
the criminal. It isa highway which leads 
inevitably to the corruption of _ public 
morals, to ruin and to degradation. 

However you may gild this vice, it is re- 
plete with influences of the most injurious 
character. What will the future be? The 
youth of your country drawn into the path 
of idleness and vice. Sons ruined. The 
lives of daughters embittered and blighted 
by the crimes of husbands, and trusted em- 
ployés rendered dishonest and unfaithful. 
Such has 


This is not an exaggeration. 


been the experience of all time, wherever 


these vicious practices have been tolerated. 

I know of no more prolific source of vice 
and crime than race-courses conducted as 
All places, whether 
on the race-tracks or in this city, where 
book-making, betting or pool-selling is cat 
ried on, and all persons connected with 


these are said to be. 


them, should be promptly indicted. It 
should be no more easy to maintain these 
betting establishments within sight of this 


court-house, in flagrant violation of the 
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law, than it would be to maintain openly in 
the face of the public houses for prostitu- 
tion, or associations for the protection and 
encouragement of others whose lives are a 
scourge to society, and it shall not be, if 
the utmost power which this Court is en- 
abled to exert can prevent it. 

The responsibility now rests upon the 
Grand Jury, and there it will lie until 
these offenders against the criminal law and 
against public morality and good order are 
called to the bar of this Court to answer to 
the law which thev have so openly and so 
persistently defied. Let it no longer be 
daily proclaimed in the public press of New 
York that in New Jersey the criminal law 
can be defied with impunity and that our 
grand juries and our courts are either with- 
out the power or without the inclination to 
punish the evil-doer. Such a state of 
things is most discreditable to our state and 
to the people of this county, and it can con- 
tinue to exist only by a wilful dereliction of 
duty on the part of those to whom the ad- 
ministration of the criminal law is com- 
mitted. 

All other persons, gentlemen of the 
Grand Jury, who violate law should be 
presented for trial. Those who carry on 
their usual occupations on Sunday are in 
open violation of the law; they are within 
the reach of the criminal law and should be 
called to account for such violation ; their 
unlawful business should be suppressed. It 
will be your duty to investigate this matter 
also. It must be understood that all per- 
sons are amenable to the law, and that the 
law is stronger than any one who violates 
it. It depends upon the Grand Jury and 
the courts to see that it is enforced. 

One matter more and I will leave you to 
enter upon your investigations. If any 
ene approaches you or sends you a commu- 
nication to influence you not to take action 
against these people who have violated the 
law, it will be your duty to give their 
names promptly to the Court. Such an at- 
tempt to interfere with your duty will be of 
itself a crime against the law and an insult 
to you. No matter who the man may be 
you have no right to withhold his name 
from the Court. 


OBITUARY NOTICE, 


DANIEL STUART ANDERSON, 

Ex-Judge Daniel Stuart Anderson died 
at his home in Newton on Wednesday, the 
second day of July, aged 71 years. He was 
a son of Thomas Oakley Anderson, an officer 
of the United States Navy, who especially 
distinguished himself while serving under 
Commodore Decatur. Judge Anderson was 
born in Newton and studied law in the office 
of his uncle, the late William T. Anderson. 
He was admitted to practice in 1841 and 
opened an office in Newton. In 1848 he 
was elected Surrogate of Sussex county, and 
was afterwards twice reélected, thus ex- 
tending his term as Surrogate to fifteen 
In 1871 he was appointed President 
Judge of the Court of Common Pleas of 
Sussex county, which place he held until 
1876. He is survived by three children, 
who are James C. Anderson, general passen- 
ger agent of the Ontario and Western Rail- 
road; Mrs. Ann Bell, wife of Edward Bell, 
bariker at Paterson, and Miss Lillian An- 
derson of Newton. 


years. 





PERSONAL, 


Judge Depue sailed for Europe on June 
25. He expects to return in time to hold 
court at the September term. 
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IN EX- 


American Law Review, May-June, 1890. 
Review Publishing Co., St. Louis, Mo. 
The Centenary of the Supreme Court of 

the United States, address of Mr. Justice 

Field. The Duty of Judges as Constitu- 

tional Advisers, by Hugo A. Dubuque ; 

Legislative Tax-exemption Contracts, by 

Ernest W. Huffcut ; Some Federal Deci- 

sions Aflecting Railway Securities, by Rob- 

ert Ludlow Fowler; Assignment of Goy- 
ernment Claims, by Edward Ireland Re- 
nick. 

The American Law Register, May, 1890. The 
D. B. Canfield Co., Philadelphia, Pa. 
Christianity and the Common Law, I. 

England; II. United States, by A. H. Win- 

tersteen; State, ex rel. Weiss v. Dist. 

School Board of Edgerton (S. Ct., Wis.), 

Constitutional Aspects on the Questions of 
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the Use of the Bible in the Public Schools— 
Sectarian Instruction, annotated by A. H. 
Wintersteen. See also Albany Law Jour- 
nal, June 7, 1890, for report of same case. 

The Green Bag, June, 1890. The Boston 

Book Co., Boston, Mass. 

Mr. Justice Campbell (with portrait), by 
Henry B. Brown; Reminiscences of the 
French Bar; Bookseller Carlile’s Images 
(in verse), by Irving Brown ; Short Studies 
in the Early Common Law, by Prof. Wil- 
liam G. Hammond. 


The Albany Law Journal, June, 1890. Weed, 
Parsons & Co., Albany, N. Y. 


The Senate Liquor Bill, by 8. T. Spear ; 
Damages for Mental Suffering Occasioned 
by the Negligence of a Telegraph Co., June 
28th. 

The Central Law Journal. The Central 
Law Journal, St. Louis, Mo., May-June, 
1890. 

Some Disputed Questions in Mandamus, 
May 30th, June 7th, by S. S. Merrill; 
Some Natural Gas Cases, June 14th, by W. 
W. Thorton; The Separate Acknowledg- 
ment of Married Women, June 20th, by E. 
E. Solomon. 

The Advocate, a Weekly Law Journal. The 
- vocate Co., 311 Temple Court, Chicago, 
Editorial Notes, Jurisdiction of Federal 

Courts over the Estates of Deceased Per- 

sons (Ball v. Tompkin U. 8S. Cir. Ct. 8. 

Dist., Mich.), June 3rd; Execution of Notes 

by a Corporation, by D. H. Pingrey, June 

10th. 

The Popular Science Monthly, July, 1890. 
Concerning Corporation Law, by Amos 

G. Warner. 

The Forum, July, 1890. 

A Defence of the Veto Power, by Edward 
C. Mason. 


The Irish Law Times and Solicitor Journal, 
May-June, 1890, Dublin. 


Purchase by Trustees of Equity of Re- 
demption ; Rights of Boating on Rivers, 
May 3d; Solicitors of Married Women, 
May 17th ; Audience of Persons Unquali- 
fied as Solicitors ; Bills of Sale Law, Sep- 
erate Property of Married Women, May 
24th; Danger Deemed a “ Defect” in the 
Condition of Machinery, May 31st ; Con- 
tempt of Court by Newspapers, June 21st. 
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BOOK NOTICES. 


A TREATISE ON Facts AS A SUBJECT oF 
Inquiry BY A JuRY, by James Ram, of 
the Inner Temple, Barrister at Law. 
Fourth American edition with all the 
notes to the previous editions by John 
Townshend, and additional notes and 
references by Charles Beach, Jr., of the 
New York bar, with an appendix New 
York: Baker, Voorhis & Co., 1890; pp. 
538. $4.50. 

This is one of the books which should 
form part of the mental equipment of the 
cultivated advocate,and the reading of it isa 
literary treat rather than a legal task. We 
are glad this new edition is published after 
an interval of seventeen years, so that the 
younger men may have it brought to their 
notice that such a “Philosophy of Evi- 
dence” is quite as important to fit them 
for the trial of cases as the study of the 
technical rules relative to what evidence the 


courts will receive. We know of no rule 
that will tell a man what the evidence 
really proves, nor when he had better not 
produce evidence which the rules allow. 
This book treats of perception, of memory, 
of impression, of recognition, of suspicion, of 
probability, of the narrative of facts, of the 
conclusion from facts, of the credit of a wit- 
ness, of a witness under examination and of 
advocacy. It is full of illustrations from 
literature and from history. Mr. Beach 
has added a good many interesting and val- 
uable references to recent trials and deci- 
sions. 


THE SUGGESTION OF INSANITY IN CRIMI- 
NAL CASES AND THE TRIAL OF THE COL- 
LATERAL Issuz, by Wm. Wilkins Carr. 
Philadelphia: T. & J. W. Johnson & 
Co., 1890. pp. XV., 135. 

This book discusses the subject of the 
trial of the question of insanity as a prelim- 
inary issue upon a special plea before the 
trial for the offense and in the case of a per- 
son alleged to be insane at the time of the 
arraignment even though sane when the of- 
The author writes 
from his experience as counsel in the case 
of Oscar H. Webber, tried and convicted in 
Philadelphia in 1886 in spite of the conten- 
tion that the prisoner was entitled as a 
matter of right to a decision by a jury on 
the preliminary issue. It discusses the 
common law and the effect of statutes in 
England and the United States, and al- 
though the style isnot very clear it fur- 
nishes a discussion and authorities on a 
special subject of great. importance. 


fense was committed. 





